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Insurance Law Background 
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Types of Insurance Policies 

• Liability insurance generally protects the 
insured against certain types of tort liability to 
third persons. 

 

– 1955: ISO introduces the “comprehensive 
general liability”, or “CGL” form. 

– 1985: “commercial general liability” form 
replaces the “CGL” form. 
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Rules of Policy Interpretation 
• Insurance policies are 

contracts.   
– Dairy Road Partners v. Island 

Ins., 92 Haw. 398, 411, 992 
P.2d 93, 106 (2000). 

• Governed by statutory 
requirements. 

• Statutory requirements are 
express statements of public 
policy and become part of the 
contract. 
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Rules of Policy Interpretation: 
Public Policy 

• The Hawaii Supreme Court: 
provisions contrary to 
statute or public policy are 
not enforced. 

• Contracts of Adhesion 

– Dawes v. First Ins. Co. of 
Hawaii, 77 Haw. 117, 883 P.2d 
38 (1994) 
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Rules of Policy Interpretation: Public Policy & 
Ambiguities 

• Policies are construed liberally in favor of the insured. 

 

• Ambiguities are resolved in accordance with the 
reasonable expectations of a layperson. 

– “The objectively reasonable expectations of 
policyholders. . .will be honored even though painstaking 
study of the policy provisions would have negated those 
expectations.”  Hawaiian Ins. & Guar. Co., Ltd v. Brooks, 
67 Haw.285, 686 P.2d 23 (1984). 
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Rules of Policy Interpretation: 
Unambiguous Policy Language 

• On the other hand, the terms of an insurance policy are 
enforced according to their plain, ordinary, and accepted 
sense 

• Language is not ambiguous just because the insurer and 
insured disagree 

• Language will be deemed ambiguous only when the 
contract, taken as a whole, is “reasonably subject to 
differing interpretations” 

• “A court must respect the plain terms of the policy and not 
create ambiguity where none exists.”   
– Smith v. New England Mut. Life Ins. Co., 72 Haw. 531, 537, 

827 P.2d 635, 638 (1992) 
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Reconciling Policy Ambiguities 

• Language first analyzed for ambiguity on its 
face 

• If that analysis is contrary to the 
understanding of a reasonable insured, the 
policy will be considered ambiguous and 
construed in favor of coverage 

• Examples: 
– Powers v. Detroit Auto. Inter-Ins. Exchange, 

398 N.W.2d 411 (Mich. 1986), overruled by 
Wilkie v. Auto-Owners Ins. Co., 664 N.W.2d 
776 (Mich. 2003). 
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Powers v. Detroit Auto. Inter-Ins. Exchange: 

• Court found coverage based upon: 
– (1) Reasonable expectations of the insured 

– (2) Insurer has the burden of providing exclusions that are 
clear and unambiguous. 

– (3) Insurer is under a duty to write a clear policy 

• Casting exclusions in terms of definitions may be 
tantamount to fraud. 

– Insured has the burden of proving coverage under the 
terms of the policy, but the insurer has the burden of 
proving that an exclusion applies.   
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Traditional Tort Remedies   
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Negligence Against Insurers  

 

 Insurer breaches its duty to insured by 
failing to exercise “due care” in 
responding to policy limits settlement 
offers.  
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Bad Faith Suits Against Insurers.  

 

Comunale v. Traders & General Ins. Co., 
328 P.2d 198 (Cal. 1958) 

 

 Insurer’s duty to insured in responding to 
policy limits settlement offer based on 
good faith rather than due care.  
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 By controlling insured’s litigation, insurer 
takes on a confidential relationship with 
insured. Therefore, insurer owes a duty 
to act in good faith. 
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 Comunale v. Traders & General Ins. Co., 
328 P.2d 198 (Cal. 1958)  

 

 Combines theories of contract and tort in 
developing bad faith cause of action. 
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Implied Covenant of Good Faith and 
Fair Dealing 

  
 Third party sues insured for amount exceeding 

the policy limits, then offers to settle for an 
amount equal to or less than those limits.   
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How First and Third Party Claims Differ 

16 



• Purchased to protect 
the policyholder and 
others qualifying as 
an “insured” from 
liability for injuries 
or losses sustained 
by third parties. 

 

• Examples: 
– Commercial General 

Liability 

– Automobile Bodily 
Injury Liability 

– Directors’ & Officers’ 
Liability 

– Professional Liability or 
Errors & Omissions  
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• Applies to loss or damage sustained by 
insured.  The insurer proposes to pay the 
insured upon the happening of the risk 
insured against. 
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• Death 

• Disability or Health Insurance 

• Life Insurance 

• Uninsured or Underinsured Motorist Coverage 

• Fire or Casualty Insurance 

• Flood 
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Combination or Package Policies 

• Motor Vehicle 
Insurance Policies  

• Homeowners 
Insurance Policies 
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First-Party Bad Faith 

• Benefits of a first-party insurance contract 

 
– Peace of Mind: not a commercial advantage, 

but protection against calamity 
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• 17 Acts or Omissions by which insurer can 
breach the duty of good faith & fair dealing: 
– (1) Claim denial with no reasonable basis;  

– (2) Inadequate investigation;  

– (3) Delay;  

– (4) Deception;  

– (5) Misinterpretation to avoid coverage;  

– (6) Threats;  

– (7) False accusations;  
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27 

- (8) Exploitation of insured’s vulnerable position;  

- (9) Oppressive demands;  

- (10) Conditioning payment of undisputed portion of the 
claim on settlement of disputed portion;  

- (11) Insurer’s failure to communicate; 

- (12) Withholding consent to assignment to avoid paying 
on intervening loss;  

- (13) Abuse of the arbitration process; 

- (14) Wrongful cancellation and nonrenewal 

- (15) Abuse of subrogation rights; 

- (16)Unfair imposition of increase in premiums for filing 
claims; and 

- (17) Destruction of evidence. 

 

 



Bad Faith Failure to Pay 
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Bad Faith Delay in Payment 

• The implied covenant is breached, whether the carrier 
pays the claim or not, when its conduct damages the 
very protection or security which the insured sought 
to gain by buying insurance. 

 

• An unreasonable delay in payment is also bad faith 
conduct. 
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Bad Faith Investigation 

• Duty to reasonably investigate a claim; failure to do 
so promptly may give rise to bad faith. 

 
– Waialua Assoc. v. the AETNA Cas. & Sur. Co. 

– Taylor v. GEICO 

– Tran v. State Farm 
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Bad Faith Investigation 

• Unwarranted or illegal 
investigative 
techniques could give 
rise to, or at least 
evidence, an insurer’s 
liability, independent 
of the insurer’s failure 
to pay the claim. 
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After Claim Settled  

• Insurer can be in bad faith after claim is 
settled. 

 

• Delay in making settlement payments; 
harassing phone calls. 
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ELEMENTS OF A FAD FAITH CASE 
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Demonstrating Bad Faith 

 

• Insurer liable for bad faith if it “‘fails to deal fairly and in 
good faith with its insured by refusing, without proper 
cause, to compensate its insured for a loss covered by the 
policy.’” 

• Tort of bad faith is not an intentional tort, and plaintiffs 
need not show an insurer’s conduct was “dishonest, 
malicious or oppressive.” 

• An unreasonable delay in payment of benefits will 
warrant recovery for compensatory [bad faith] damages. 
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• On the other hand, “an erroneous decision 
not to pay a claim. . .does not by itself 
justify an award of compensatory 
damages.” 

• “The decision not to pay a claim must be in 
‘bad faith.’” 

– Bad Faith implies unfair dealing rather than 
mistaken judgment. 

– A reasonable interpretation of the policy 
does not constitute bad faith. 
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What Constitutes Breach of the Legal Duty 
of Good Faith & Fair Dealing? 
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Bad Faith Law in Hawaii: 
 

Best Place, Inc. v. Penn Am. Ins. Co. 820 
Hawai`i 120 (1996) 

 

 

Court recognizes implied covenant of good faith and fair 
dealing in every insurance policy. 
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Best Place 

● Insurer refuses to pay after fire destroys night 
club. 

 

●  Fire deliberately set. 

 

● Insured refused to submit to examination under    
oath. 

 

●  Trial court excludes all evidence of bad faith. 

38 



Best Place 

• Hawaii Supreme Court: “Hawaii recognizes the 
tort of bad faith in the first-party insurance 
context. 

 

• Implied duty in all insurance policies – insurer 
must act in good faith.  Breach of that duty 
gives rise to an independent tort cause of 
action. 
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Best Place adopts broad test 
from California Supreme Court, 

Gruenberg v. Aetna Ins. Co. 

Insurer liable for bad faith if it fails to deal 
fairly and in good faith with its insured by 

refusing, without proper cause, to 
compensate its insured for a loss covered by 

the policy.  
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Gruenberg v. Aetna Ins. Co., 510 P.2d 1032 (Cal. 
1973) 
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Under Gruenberg test, insured need 
not show a conscious awareness of 

wrongdoing or an evil motive to 
harm the insured. 

 
An unreasonable delay in payment of 

benefits is bad faith.  
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Best Place 

• An erroneous decision not to pay a claim is not 
bad faith.  

 

• However, acting unreasonably in processing a 
claim would constitute bad faith. 
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Best Place 

• For example, denying a disability claim 
without a thorough investigation would be 
unreasonable and in bad faith.  

• Placing the insurer’s interest above that of 
the insured is bad faith.  
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Best Place 

• Test for bad faith in Hawaii is not strict 
liability. 

 

• Insurer’s innocent mistake is not by itself 
bad faith.  
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Hawaii adopts middle ground 
position on bad faith. 

• In Hawaii, insured must show the insurer acted in 
bad faith by taking unreasonable action in dealing 
with its insured. 

• Insured need not show Insurer acted willfully. 

• Insurer can show innocent mistake to escape bad 
faith.  
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Building a Bad Faith Case. 

C.K. Lee v. Catlin Specialty Ins. Co., 766 F. Supp. 2d 
812 (S.D. Tex. 2011) 

 

Disparity in amount of loss:  $22,864 to 
$871,187.   
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C.K. Lee v. Catlin Specialty Ins. Co. 
 

 

Insured only submitted estimates for repair; 
nothing submitted on cause of damage. 

 

48 



Hurricane Ike 
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Reliant Stadium 
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Galveston, Texas 
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Lennar Corp. v. Transamerica Ins. Co., 
2011 Ariz. App. LEXIS 123, July 5, 2011 

• Trial Court decides no coverage for 
construction defects 

 

• Appellate Court reverses 

 

• Are insurers entitled to dismissal of bad faith 
claim based on trial court’s acceptance of 
their position? 
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Lennar Corp. v. Transamerica Ins. Co. 

 

Arizona Appellate Court – question of fact for jury. 

 

Interpretation of policy language by insurance 
industry and other courts relevant to bad faith 
determination. 

 

Insurers must continue investigation of claims while 
declaratory judgment action being litigated. 
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Causes of Action Related to Bad Faith 
 

(1) Fraud 
(2) Intentional infliction of emotional distress 
(3) Tortious interference with a protected 

property right 
(4) Breach of the implied covenant of good faith 

and fair dealing 
 
State statues also regulate the relationship 

between insurers and insureds. 
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Wetherbee v. United Ins. Co. of Am., 265 Cal. 
App. 2d 921 (Cal. Ct. App. 1968) 

 

 Fraud was first legal theory used by California 
courts to secure recovery of compensatory 
and punitive damages for wrongful refusal to 
indemnify an insured. 
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Fraud theory presents difficult proof 
problems 
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Glesenkamp v. Nationwide Mut. Ins. Co., 
344 F. Supp. 517, 519 (N.D. Cal. 1972) 

 Insured must prove insurer had no 
intention of paying the claim when the 
contract was entered   
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Wetherbee v. United Ins. Co of Am.,265 Cal. App. 
2d 921,71 Cal Rptr. 764 (1968) 

 

 Insurer’s fraudulent intent inferred if plaintiff 
can prove representations made at time of 
contracting turned out to be false after a claim 
was presented  
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Rule 9(b) of Haw. R. Civ. P. 

 

 Fraud must be plead with particularity 
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Hawaii’s Thousand Friends v. Anderson, 70 
Haw. 276, 768 P.2d 1293 (1989) 

Fraud elements: 

1) A false representation 

2) Knowledge of the falsity 

3) Intent to cause reliance 

4) Actual reliance 
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Intentional Infliction of Emotional Distress   

 Rodriguess v. State, 52 Haw. 156, 472 
P.2d 509 (Haw. 1970) 

 Intentional Infliction of Emotional 
Distress exists even if not accompanied 
by physical injury. 
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RESTATEMENT (SECOND) OF TORTS §46 
(1965) 

 

Extreme and outrageous conduct. 
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 Fletcher v. Western Nat. Life Ins. Co., 10 
Cal. App. 3d 376 (Cal. Ct. App. 1970) 

 Intentional infliction of emotional 
distress encompasses outrageous 
conduct by insurers in handling claims. 
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 Carrol v. Allstate Ins. Co., 815 A.2d 119 
(Conn. 2003) 

 Insurer’s mere refusal to pay a claim is 
not sufficiently outrageous to support 
recovery for intentional infliction of 
emotional distress 
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 Young v. Allstate Ins. Co., 2008 Haw. 
LEXIS 314 (Haw. Sup. Ct. Dec. 26, 2008)   

 

 Plaintiff’s allegations of intentional 
infliction of emotional distress were 
sufficient to survive a motion to dismiss. 
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Intentional Infliction of emotional distress: 
  

(1) The act allegedly causing the harm was 
intentional or reckless 

(2) The act was outrageous 
(3) The act caused 
(4) Extreme emotional distress to another 
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Texas Farmer Ins. Co. v. Cameron, 24 
S.W. 3d 386 (Tex. Ct. App. 2000) 

Wife demonstrates claim for 
emotional distress; Husband does 
not. 
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Texas Farmer Ins. Co. v. Cameron 
 

• Husband - No Emotional Distress. 

• Insurer investigated with a dog, making husband 
feel like a criminal. 

• Couple fell into arrears and faced foreclosure 
when insurer did not pay claim. 

• Husband noticed strained relationship with wife 
and she became withdrawn, irritable. 
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Texas Farmer Ins. Co. v. Cameron 
 

• Wife - Demonstrates Emotional Distress 

• Terrified of being accused as arsonist. 

• Felt humiliated. 

• Crying spells, took time off work.  

• Resigned position as church treasurer. 
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Tortious Interference with Property 
Interest   

 Fletcher v. Western Nat. Life Ins. Co., 10 
Cal. App. 3d 376 (Cal. Ct. App. 1970) 

 Tortious interference with a protected 
property interest not widely used 
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Statutory Claims Related to Bad Faith:  

 

(1) The Insurance Code (Haw. Rev. Stat. 
Chapter 431) 

(2) The Unfair & Deceptive Trade Practices 
Act (Haw. Rev. Stat. Chapter 480) 

(3) The Workers’ Compensation Statute 
(Haw. Rev. Stat. Chapter 386)  
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Workers Compensation Statute 

 

 Hough v. Pacific Ins. Co., 83 Hawai`i 457, 
927 P.2d 858 (1996) 

 

 Workers Compensation statute does not 
preempt contract or tort actions against 
workers compensation insurers.  
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 Unfair Claims Settlement Practices Act 

 

 Haw. Rev. Stat. §431:13-103(a)(11)  lists 
unfair or deceptive acts or practices in 
the business of insurance. 
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The Best Place, Inc. v. Penn Am. Ins. & 
Guar. Co., 82 Hawai`i 120, 920 P.2d 334, 

(1996) 

 

 Rejected bad faith claims based solely on 
Article 13 of the Hawai`i Insurance Code.  
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Wailua Assoc. v. Aetna Casualty & Sur. Co., 
27 F. Supp. 2d 1211 (D. Haw. 1998) 

 

 Insurer’s violation of the Unfair Claims 
Settlement Practices Act can be used as 
evidence to establish the insurer’s bad 
faith. 
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The Consumer Protection Act   

 

 Hough v. Pacific Ins. Co., 83 Hawai`i 457, 
927 P.2d 858 (1996) 

 

 Employee cannot sue for treble damages 
under Haw. Rev. Stat. Chapter 480. 
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Donaldson v. Liberty Mut., 947 F. Supp. 429 (D. Haw. 
1996) 

 

 Can third-party beneficiary under the insurance 
contract invoke the named insured’s status as a 
“consumer”?   

 

 Hawaii Supreme court would find that Plaintiff, a 
third-party beneficiary of an insurance contract 
between insurer and a consumer, has standing to 
bring a deceptive acts or practices claim pursuant to 
Haw. Rev. Stat. §480-2. 
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St. Paul Fire and Marine Ins. Co. v. Onvia, Inc.,  

196 P.3d 664 (Wash. 2008) 

 

Insured can sue under the Consumer Protection Act for 
delay in processing the claim even when there is no 

coverage under the policy 

 

St. Paul did not act in bad faith in refusing to defend, 
settle, or indemnify against a third-party liability 
claim because there was no coverage under the 

policy. 
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But, St. Paul did act in bad faith. 

 

 Insurer has a duty to act promptly, in 
both communication and investigation, in 
response to a claim or tender of defense.  
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Institutional Bad Faith 

 

 

Claim that insurers' policies and procedures are 
designed to unfairly avoid indemnity payments to 
claimants. 
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Institutional Bad Faith 
Hypothetical: 

• Insurer creates goal of reducing defense and 
indemnity costs by five percent for the year. 

• Bonuses are tied to claims adjustors' ability to 
reduce costs. 

• Insurer claims five percent savings to be 
eliminated from fraud and inefficiency, not from 
legitimate claims. 

• Insured will argue claims staff is being forced to 
deny and discount legitimate claims. 
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Institutional Bad Faith 

   1)  Theory of Liability 

   2)  Supports claim for punitive damages. 
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White v. Continental Gen. Ins. Co., 
831 F. Supp. 1545 (D. Wyo. 1993) 

Post-claim underwriting 

Insurer's Motion for Summary Judgment denied. 
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Kosierowski v. Allstate Ins. Co., 51 F. 
Supp. 2d 583 (E.D. Pa. 1999) 

• Summary Judgment awarded to Allstate - 
insufficient proof that Allstate's practices 
affected insured's claim. 
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Niver v. Travelers Indemn. Co. of 
Illinois, 433 F. Supp. 2d 968 (N.D. Iowa 

2006) 

• Evidence of bad faith in another case 
considered if shows replication. 
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State Farm Mut. Auto. Ins. Co. v. 
Campbell, 538 U.S. 408 (2003) 

• State court cannot award punitive damages 
based on out-of-state conduct. 

• But, evidence of “out-of-state conduct may be 
proper when it demonstrates the 
deliberateness and culpability of the 
defendant's action in the state where it is 
tortious, but that conduct must have a nexus 
to the specific harm suffered by the plaintiff." 
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Damages Available for Bad Faith 

Sue for Policy Proceeds: 

(a) Damages available had the insured sued 
for breach of contract alone 

(b) Insured may also recover damages for 
future payments. 
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Economic Harm 

 

Larraburu Bros., Inc. v. Royal Indem. Co., 604 F.2d 1208, 
113 (9th Cir. 1979) 

 

 Compensation for economic harm caused by the 
insurer’s bad faith includes: 

• Lost profits 

• Loss of a business 

• Lost rents 

• Loss of credit reputation 

• Loss of property  

• Loss of use of property 
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Emotional Distress 
 

 Gruenberg v. Aetna Ins. Co., 510 P.2d 1032 
(Cal. 1973) 

 
 Damages for emotional distress regardless of 

its severity and even if unaccompanied by any 
other harm.  

 
 Insured need not prove his distress was severe 

or that he was exposed to the risk of bodily 
injury. 
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 Dickerson v. Lexington Ins. Co., 2008 WL 
5295389 (5th Cir. Dec. 22, 2008).   

 

 Damages for metal anguish where the 
insurer delayed paying policy benefits in 
bad faith. 
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Punitive Damages 

 

 Best Place v. Penn America Ins. Co., 82 
Haw. 120, 920 P.2d 334 (1996) 

 

   Punitive Damages recoverable in bad 
faith cases but insured must prove facts 
showing his entitlement to punitive 
damages. 
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 Egan v. Mutual of Omaha Ins. Co., 620 
P.2d 141 (Cal. 1979) 

 

 Insurer responsible for misconduct of 
claims personnel.   
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Major v. Western Home Ins. Co., 169 Cal. App. 4th 
1197(Cal. Ct. App. 2009) 

 

 Insurer caused emotional distress due to delayed 
payment of benefits and refusal to pay certain 
benefits clearly covered under policy.  

 

 Punitive Damages appropriately assessed against 
insurer based on misdeeds of its agent hired to 
administer claims. 

94 



Prejudgment interest – Haw. Rev. Stat. 
§636-16 

 

 Begins to accrue when the insurer’s bad 
faith actually forces the insured to 
expend funds.  
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Attorneys’ Fees 

 

(1) Haw. Rev. Stat. § 431:10-242 

 

(2)  Assumpsit Statute 
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Haw. Rev. Stat. §431:10-242 

 

 Attorneys’ fees recoverable if the 
insurer’s refusal of coverage forces 
insured to file suit and a court orders that 
insurer pay benefits to insured.  
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Assumpsit Statute 

 

 Insured should avoid including any claims 
that suggest an action in contract.  
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 Chock v. Government Employees Ins. Co., 103 
Hawai`i 263, 81 P.3d 1178 (2003) 

 

 Insurer successful in a declaratory judgment 
action not entitled to fees and costs 

 

 Haw. Rev. Stat. §607-14 does not provide for 
attorney’s fees in a declaratory action seeking 
only “a declaration as to a party’s rights or 
responsibilities [.]”   
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Ranger Ins. Co. v. Hinshaw, 103 Hawaii 26, 79 
P.3d 119 (2003) 

  

 Insurer’s suit against its insured for 
declaratory judgment was action in nature of 
assmpsit. 

 

 Insurer sued for full reimbursement of amount 
of attorney’s fees and costs it expended in 

defending underlying case.  
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 Whether an action is in the nature of 
assumpsit determined by looking at the 
facts and issues in the complaint and the 
relief sought.  
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MAHALO 
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